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Thi s i's an action seeki ng a nondi schargeability
determ nation under 11 U S . C 8 523(a)(5)! upon an indebtedness
in the anount of $48,320.77 which arose from a state of
M ssi ssippi court order entered on January 30, 1991. Pendi ng
before the court are the parties’ cross-notions for summary
judgnent, each asserting that there is no genuine issue as to
any material fact. For the reasons set forth below, the court
finds that plaintiff’s notion for summary judgnent should be
granted and that debtor’s notion for summary judgnment should be

deni ed.
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exhibit to the plaintiff’s notion has not been objected to by
the debtor in this regard. Accordingly, the court deens the
i nadequacy as to its authenticity to be waived? by debtor and
wi Il consider the agreed order for the purposes of ruling on the
pendi ng noti ons.

The agreed order provides, inter alia, as follows:

This Order shall not be construed to prevent paynent
of previously accrued child support or unreinbursed
nmedi cal expenses of the children. The court finds
that the sum of $10,000.00 is currently due as child
support arrearage and the sum of $48,320.77 s
currently due as unreinbursed nedical expenses of the

children under prior orders. Judgnent is hereby
granted Mel essa D. Neel Sinpson against Henry E. Neel
Jr., for $10,000.00 child support arrearage and

$48,320.77 for unreinbursed nedical expenses, the
total of the two suns, being $58,320.77, for all of
whi ch execution is to issue and interest shall accrue

from this date at |egal rates. Al paynents toward
this judgnment shall be applied first to the child
support arrearage, which shall be paid full wth

i nterest, before any paynent under this judgnment shall
be applied to the unreinbursed nedical expenses.
Amounts paid for wunreinbursed nedical expenses shall
be paid directly to Melessa D. Neel Sinpson for the
use and benefit of the nedical care providers and not
to the providers directly.

Al t hough the debtor was represented by counsel during the
negotiations leading up to the agreed order, he takes the
position in this proceeding that plaintiff is wunable to

substantiate that unreinbursed nedical bills amunting to

2See, e.g., 10A CHartes A, WRIGHT, ARTHUR R MLLER & MARY K. KANE,
FEDERAL PRACTI CE AND PROCEDURE 8 2722 (1983) and cases cited therein.
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$48,320.77 were actually incurred and that he only agreed to
this anbunt at that tine because he had no resources to pay any
anount . The debtor further argues that the plaintiff does not
have clean hands in this nmatter because she filed a chapter 13
bankruptcy proceeding after the agreed judgnent was entered and
failed to list the judgment indebtedness from her ex-husband as
an asset, and thereafter discharged sone of the nedical bills
upon the conversion of the case to chapter 7. In any event, the
debtor contends that he has no resources to pay the judgnent
amount from his present nonthly inconme of $572.00.

In response, the plaintiff contends that the agreed order
Is res judicata and that debtor may not go behind the noney
judgnent therein to challenge the anount. Plaintiff takes the
position that the wunreinbursed nedical expenses are in the
nature of support for her and the parties’ mnor children, that
the expenses were indeed incurred over a period of severa
years, and that the expenses were actually paid by the plaintiff
and were not discharged in bankruptcy. Plaintiff also attaches
to her notion what appears to be a certified copy of an order
dated June 27, 1994, from the DeSoto County Chancery Court
citing the debtor for contenpt in failing to pay any anount
towards that $48,320.77 portion of the npbney judgnent contained

in the agreed order and ordering the debtor to “be incarcerated



in the DeSoto County Jail wuntil he purges hinself of said

contenpt.”

.

Fed. R Cv. P. 56, as incorporated by Fed. R Bankr. P.
7056, nmandates the entry of summary judgnent “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wth the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
iIs entitled to a judgnent as a matter of law” In ruling on a
notion for summary judgnment, the inference to be drawn from the
underlying facts contained in the record nust be viewed in a
light nost favorable to the party opposing the notion. See
Schilling v. Jackson Gl Co. (In re Transport Associates, Inc.),
171 B.R 232, 234 (Bankr. WD. Ky. 1994), citing Anderson V.
Li berty Lobby, Inc., 477 U.S. 242, 106 S. C. 2505 (1986). See
also Street v. J.C. Bradford & Co., 886 F.2d 1472 (6th Gr.
1989), rehearing denied (1990). As stated above, both the
plaintiff and debtor have noved for summary judgnent in this
action, wth each asserting that with respect to certain issues
in this case there are no genuine issues of material fact and
that each is entitled to judgnent as a mtter of |[|aw

Accordingly, it would appear that this case is ripe for sumary
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j udgment .

[,
11 U.S.C. 8§ 523(a)(5) provides in pertinent part that a
di scharge under § 727 does not discharge an individual debtor
from any debt:

to a spouse, fornmer spouse, or child of the debtor,
for alinobny to, mmintenance for, or support of such

spouse or child, in connection wth a separation
agreenent, divorce decree or other order of a court of
record, ... but not to the extent that

(B) such debt includes a liability designated as
al i nony, mai nt enance, or support, unl ess such

liability is actually in the nature of alinony,
mai nt enance, or support.

The law in the Sixth Crcuit is clear that if the agreed order
from the DeSoto County Chancery Court which grants plaintiff
judgnment against the debtor for $48,320.77 in unreinbursed
nmedi cal expenses was intended and is actually determned to be
“in the nature of support,” then that is the end of the inquiry
and the Cal houn analysis is inapplicable. See Fitzgerald wv.
Fitzgerald (In re Fitzgerald), 9 F.3d 517 (6th Cr. 1993),
di scussing Long v. Calhoun (In re Calhoun), 715 F.2d 1103 (6th
Cir. 1983); see also Silverstein v. Gdazer (In re Silverstein),
186 B.R 85, 87 (Bankr. WD. Tenn. 1995)(no need to apply

Cal houn analysis as obligation clearly designated by parties as



support and parties acknowl edged debt was for child support).?
Accordingly, the first question is whether the agreed order
containing the judgnment for wunreinbursed nedical expenses was
intended to be and actually is in the nature of support. o
course, the burden of denonstrating that the obligation is in
the nature of support rests with the plaintiff. See, e.g.,
Chism v. Chism (In re Chism, 169 B.R 163, 168 (Bankr. WHD.

Tenn. 1994).
In addressing this question, the <court turns to the

conplaint filed by plaintiff which contains the follow ng

])In Cal houn, the Sixth Grcuit Court of Appeals presented a
four-step analysis for determning whether an obligation not
desi gnated as support in a divorce decree or related order was
actually in the nature of support. First, the court had to
determine if the state court or the parties intended to create
a support obligation. Second, whether the obligation had the
actual effect of providing necessary support, a so-called
“present needs” test. Third, if the first two conditions were
satisfied, the court nust determine if the obligation is so
excessive as to be unreasonable under traditional concepts of
support. Fourth, if the anobunt is unreasonable, the obligation
is dischargeable to the extent necessary to serve the purposes
of federal bankruptcy |aw. In re Cal houn, 715 F.2d at 1109-10.
Prior to the Fitzgerald decision in 1993, several courts applied
the Cal houn test not only to situations where it was necessary
to determ ne whether sonething not denom nated as support was
actually support, but also in cases wherein there was no
question that the obligation at issue was support. See In re
Fitzgerald, 9 F.3d at 520. However, the Sixth Crcuit nmade it
clear in Fitzgerald that where there is no question that
sonet hi ng denom nated as support is exactly that, the Cal houn
analysis, including the present needs and the reasonabl eness
inquiries, is not to be applied. Id.



pertinent allegations at paragraphs 3, 4 and 5, respectively:
3. The parties were divorced by Order of the Chancery
Court of DeSoto County, M ssissippi entered Septenber

16, 1983. That Judgnment required Defendant to be
responsible for all nedical bills of the parties’

m nor chil dren

4. Subsequent to the divorce, Defendant failed to
comply with +the Court Oders which necessitated
nunmer ous Contenpt Actions and findings, resulting in,
anong other things, a noney judgnent for Plaintiff on
January 30, 1990* for $58, 320.77. The bal ance unpaid
is $48,320.77, plus 8% from January 30, 1994.

5. Said Judgnment is for support of Plaintiff and the
m nor children and is nondi schargeable in bankruptcy.

In his answer, the debtor fully admts the allegations

contai ned in paragraph 3 of the conplaint which establishes that

the divorce judgnent required the debtor to be responsible for
all nmedical bills of the parties’ mnor children. As to the

al l egations contained in paragraphs 4 and 5 of the conplaint,

t he debtor does deny in paragraph 6 of his answer that the noney

judgnment of $48, 320.77 is nondi schargeable. However, nowhere in
the debtor’s answer does he either specifically or generally
deny that the noney judgnment contained in the agreed order was

“for support of Plaintiff and the minor children.” Rather, the

‘Al though the plaintiff alleges that the agreed order was
entered on January 30, 1990, and the agreed order itself
purports to have been entered on that date, the first paragraph
of that order recites that the hearing occurred on January 30,
1991, and the notary public's attestation at the end of the
order |ikew se evidences a date of January 30, 1991.
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debtor sinply avers that “[wlhile the anpbunt conplained of by
the plaintiff may nomnally be seen as a support obligation, the
obligation is so excessive and unreasonable that the debt should
be dischargeable under existing case law (citing Cal houn and
Fitzgerald).” See debtor’s answer at para. 7.

Accordingly, the facts are undisputed that the original
di vorce judgnment, as intended by the parties and the trial
court, created and designated a support obligation on the part
of debtor to be responsible for all nedical bills of the
parties’ mnor children, that debtor failed to conply with this
support obligation which in turn gave rise to the January 30,
1991 agreed order containing the noney judgnent of $48, 320.77
for the wunreinbursed nedical expenses of the parties’ mnor
children, and that the noney judgnent contained in the agreed
order of January 30, 1991 is actually in the nature of support
for plaintiff and the parties’ mnor children. In light of
these undisputed facts, and despite debtor’s argunent to the
contrary, the four-step Calhoun analysis 1is sinply not
applicable in a case such as this one. See Fitzgerald, 9 F.3d

at 521; In re Silverstein, 186 B.R at 87. As a result, it

matters not that the debtor is allegedly w thout any resources

to pay the noney judgment of $48,320.77, or that this amount is



“excessi ve and unreasonable.” 1d.5

Having nade the determnation that the January 30, 1991
agreed order containing the noney judgnment of $48,320.77 falls
within the purview of 11 U S. C. 8§ 523(a)(5), the court need only
address the debtor’s remaining argunments concerning the validity
of the indebtedness and the plaintiff’s alleged unclean hands.
The debtor contends that the anmount of the noney |judgnent,
$48,320.77, was agreed to only because he did not have the
resources to pay any anmount and that the plaintiff did not
actual ly incur unreinbursed nedical expenses in this anount for
their children’s nedical treatnent. As proof of this latter
fact, the debtor refers the court to the plaintiff’s deposition
transcript wherein she states that she does not now have the
docunentary evidence to substantiate the entire anount. The

plaintiff did testify during her deposition that she incurred

The debtor, while admtting that subsection (15) of 8§
523(a) which was added by the Bankruptcy Reform Act of 1994 is
not applicable to this case since it was filed prior to Cctober
22, 1994, requests that the court look to its |anguage for
gui dance in naking a determi nation that the debtor does not have
the ability to pay the judgnent anount and that the benefit to
the debtor in discharging that obligation outweighs the
detrimental consequences to the plaintiff. However, even if 8
523(a)(15) was available to the debtor, it would nonethel ess be
nonappl i cabl e because there is no question that we are dealing
Wi th support and not property settlenent or sonme undenom nated
or m sl abeled obligation “not of the kind described in paragraph
(5)” of 8§ 523(a). Accordingly, whether the noney judgnent of
$48,320. 77 is excessive is sinmply irrel evant.
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and paid this anmount in unreinbursed medical expenses over a
period of several years. Notw t hstandi ng, the plaintiff takes

the position that the doctrine of res judicata prevents the

debtor from now going behind the agreed order and chall enging
the validity of the anmobunt of the judgnent.

Bankruptcy courts recognize and apply the basic principles
of res judicata in determning the effect to be given in

bankruptcy proceedings to judgnents rendered in other foruns.

Comer v. Comer (In re Coner), 723 F.2d 737, 739 (9th Cir. 1984).
Generally, the fact that a judgnment is agreed to rather than
being a product of a judicial decision does not alter the res
judicata effect thereof. See Baker v. Internal Revenue Service
(In re Baker), __ F.3d __, 1996 W 11294, *3 (9th GCr.
1996) (for res judicata purposes, agreed judgnent is judgnent on
the nerits); Internal Revenue Service v. Teal (Mtter of Teal),

16 F.3d 619, 622 (5th Gr. 1994)(agreed judgnent entitled to

full res judicata effect); Pollack v. F.D.1.C. (In re Mnunent
Record Corp.), 71 B.R 853, 858 n.5 (Bankr. M D. Tenn. 1987)(in

federal courts, judgnent entered by agreenent of the parties is

res judicata to the sane extent as if entered after contest).

The fact that the debtor nay have agreed to the judgnent anount

because he did not have the resources to pay it at that tine
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provides no basis for this court to grant any |legal or equitable
relief as the judgnent anobunt 1is res judicata in this
di schargeability proceeding. See, e.g., In re Coner, 723 F.2d
at 740 (res judicata barred court from | ooking behind default
judgnment to determ ne precise anmount of unpaid alinony and child
support and evi dence of factual anount of debt was irrelevant as
to court’'s determnation of the nature of the debt for
nondi schargeability purposes). The sanme holds true for the
debtor’s argunent that the plaintiff can not substantiate the
j udgment anmount with docunentary evi dence today.

Debtor also argues that the plaintiff has unclean hands
because she filed for bankruptcy on at |east one occasion after
the agreed order was entered, but did not |ist the noney
judgment of $48,320.77 as an asset therein. The debtor further
argues that the plaintiff has discharged all or perhaps a
portion of the nedical expenses which constitute the noney
j udgnent . However, in neither event does the debtor offer any
authority for this court to grant relief upon that basis. | f
the plaintiff failed to list the noney judgnent as an asset in
t he bankruptcy proceeding and that failure constituted fraud as
conpl ai ned by debtor, his avenue of relief, if not foreclosed by
time, is before the bankruptcy court wherein the alleged fraud

was commtted. And as to the latter argunent that the expenses
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which constitute the noney judgnment of $48,320.77 have been
di scharged, the debtor of course may seek relief before the
court which rendered the judgnment, the Chancery Court for DeSoto
County, M ssissippi. The fact that the debtor may not wish to
reappear before that court in this regard because he is subject
to incarceration for contenpt does not provide a basis for
attenpting to collaterally attack the noney judgnent in this

court.

I V.

Based on the foregoing, the court wll grant plaintiff’'s
notion for sunmary judgnment on the issue of nondischargeability
of the noney judgnent of $48,320.77 contained in the agreed
order entered January 30, 1991, there being no factual dispute
that the original divorce judgnent, as intended by the parties
and the trial court, created and designated a support obligation
on the part of debtor to be responsible for all nedical bills of
the parties’ mnor children, that debtor failed to conply wth
this support obligation which in turn gave rise to the January
30, 1991 agreed order, and that the noney judgnent contained in
that agreed order is actually in the nature of support for
plaintiff and the parties’ mnor children. Debtor’s notion for

summary judgnment will be denied. An order wll be entered
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cont enporaneously with the filing of this nmenorandum opi ni on.

FI LED. February 27, 1996

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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